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Preamble of 
the Refugee 
Convention  

 ‘[...] the grant of asylum may place 
unduly heavy burdens on certain 
countries, and that a satisfactory solution 
of a problem of which the United Nations 
has recognised the international scope 
and nature cannot therefore be achieved 
without international co-operation’.  
 



The “Safe 
Third 
Country” 
concept 

Principle of subsidiarity of protection:  
 

a) when and if the applicant was already 
safe in another country  
or  
b) has strong connections to another 
country 



Asylum 
Procedures 
Directive 
(recast) 
  

Article 38: describes the treatment of 
persons seeking international protection 
in accordance with specific principles 
 
Consequence of STC: Art. 33(2)(c): 
Member States may consider an 
application for international protection as 
inadmissible 
 
 



 
3 steps   

1) Art. 38 (2) (a): connection   between   
the   applicant   and   the   third  country  
concerned  on  the  basis  of  which  it  
would  be  reasonable  for  that  person  to  
go  to  that  country 
2) Art. 38 (1) (a)-(e): criteria 
3) Art. 38(2)(c): examination of whether 
the particular applicant is safe, challenge 
the STC (not safe in his or her particular 
circumstances), challenge the existence 
of a connection  
 
 



Criteria 
 
Art. 38 (1)  
 

(a) life   and   liberty   are   not   threatened   
on   account   of   race,   religion,    
nationality,    membership    of    a    
particular    social    group  or  political  
opinion 
(b) there is no risk of serious harm as 
defined in Directive 2011/95/EU 
(c) the principle of non-refoulement in 
accordance with the Geneva Convention 
is respected 

 

 



(d) he/she must not be at risk of 
persecution or treatment in violation of 
Article 3 ECHR 
(e) In that third country the possibility 
exists to request refugee status and if 
found to be a refugee, it must be possible 
for him/her to receive protection in 
accordance with the 1951 Convention  



EU-Turkey 
Agreement 

return of irregular migrants from Greece 
to Turkey  
no list of safe third countries in Greece 
applications in Greece treated on a case 

by case basis in line with EU and 
international law requirements and the 
principle of non-refoulement 
applications “inadmissible”- Safe Third 

Country  



Facts 
(Syrian 

applicant) 

Attempts: a) divided in small groups and 
the group in front of them had received 
fire form the Turkish Police, b) passed the 
border with Turkey on foot, with the help 
of a trafficker without facing any 
problems. 
Turkey: stayed for 2 months, 
fingerprinted, did not issue any 
documents from the Turkish authorities 
nor contacted them, did not apply for 
international protection in Turkey.  



during his second attempt to enter 
Greece he was arrested by the Coast 
Guard, was kept for a few hours (from 
7am to 2pm) in a place with animals and 
rubbish, did not face any other problems. 
he personally didn‘t face any problem, 
there is nothing specific to fear in Turkey, 
and he had no other reason to fear 
returning to Turkey.  



3d 
Independent 
Appeals 
Committee 

Judgment No 4159/8.9.2016 
 
Control conducted in 2 stages 
 
Upheld the rejection of the asylum 
application as inadmissible on the basis 
that Turkey was a “safe third country” in 
his case 



Diplomatic 
assurances 

Letters of the Permanent Representative 
of Turkey to the EU  
Letter of the Director-General of DG 

Migration and Home Affairs of the 
European Commission 
Letter of the Commissioner for Migration 
Letter of UNHCR to the Greek authorities  



Greek Council 
of State 
(Plenary) 
 
No 2347/2017 
2348/2017 

“…the applicant’s claim was dismissed as 
inadmissible on the basis of the “safe third 
country” concept and not the EU-Turkey 
statement of 18 March 2016...” 



Diplomatic 
assurances 

“…the applicant, both in the first-instance 
interview and in the appeal, had expressed 
his views regarding the situation prevailing 
in Turkey and the policy of the Turkish 
Government vis-à-vis Syrians who seek 
protection there, which were the matters 
referred to in the letters…”  



Article 
38(1)(a): 
threat to life 
or freedom 

“…no threat to the applicant’s life or 
freedom for reasons related to his Syrian 
origin…”  

 
“…the incidents of violence occurring 
during his attempt to enter Turkey from 
Syria do not give rise to a risk for his life, 
also in view of his stay in the country for 2 
months without facing any problems with 
the authorities…” 



“…no change in the protection offered by 
Turkey…” 
 
“…the applicant had failed to demonstrate 
that he would be individually targeted…” 

 



Article 
38(1)(b): 
serious harm 

“…allegations of Turkey’s practice of 
administrative detention of Syrians 
returning from Greece are 
unsubstantiated…” 
“...the argument of risk of a violation of 
Article 3 ECHR on account of detention 
and living conditions in the country, is 
rejected on the ground that this 
assessment falls outside the competence 
of the Appeals Committee insofar as it 
does not concern the grant of 
international protection…” 

 



Article 
38(1)(c)-(d): 
non-
refoulement 

“…large number – 2.75 million – of Syrian 
refugees in Turkey, and on the diplomatic 
assurances provided in the letters of the 
Turkish Ambassador…” 
 
 “…the applicant, during his 2 month stay 
“without any problem” in Turkey, had 
been detained by the authorities and 
released afterwards…” 



Article 38(1)(e) 
“in 
accordance 
with the 
Geneva 
Convention” 

“…the concept of “protection in 
accordance with the Geneva Convention” 
does not require the third country to 
have ratified the Geneva Convention, 
and in fact without geographical 
limitation, or to have adopted a 
protection system which guarantees all 
the rights foreseen in that Convention…” 



Article 38(2): 
connection 

“…the applicant’s stay for 2 months in 
Turkey and its proximity to his country of 
origin established a sufficient connection and 
made it reasonable for him to return there…” 
 
“…aim of international protection of 
refugees, which is their immediate 
protection by alleged persecutions in their 
country of origin and not the possibility for 
them to choose which European country will 
afford them the best possible conditions 
(asylum shopping).” 



The 
preliminary 
ruling before 
the CJEU 

“…no reasonable doubt as regards the 
meaning of Article 38 of the Directive and 
thus no reason to submit a preliminary 
reference to the Court of Justice of the 
European Union in accordance with Article 
267 of the Treaty…” 



3 years after 
the EU Turkey 
Statement 

Αrrivals of refugees in Greece allegedly 
falling by 97% 
Sea arrivals in Greece: (2016): 173,450, 

(2017):29.718, (2018): 32.497  
Applications: (2016):51.053:inadmissible: 

1305, (2017):58.642: inadmissible: 912, 
(2018):66.970: inadmissible: 400 
  Syrians returned to Turkey to date:322 



Thank you for your attention 
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